WILLIAM J. SCOTT
ATTORNEY GENERAL
' STATE OF ILLINOIS

SPRINGFIELD

February 5, 1971

FILE NO. S-261

 PRNSIONS 3 | \
- Illinois State Board of mveutment.
 Nominee-commingling of assets

Honorable Carl Fo- !‘auat. Jx
Director
Illinois State Board of Invedl:

Room 1100, 160 North LaSalle Stxeé
Chicago, Illinois 6 A

Dear Director Faust

 The prohlein involves the interpretation of P.A.

'76-1829, passed June 21, 1969 and approved October 10, 1969.
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That act created the I.S.B.I. with authority to “manage
invest and re-invest® securities and funds of the then
existing State Employee's Retirement Systém, the Generxal
Assembly Retirement System, and the Judge's Retirement
System "and to perform such other duties as may from time
to time be authorized by the General Assembly.”

Article 22A-109 provided for a nine man board
with five ex-officio menbers including the State Treasurer,
the Chairman of the Illinois Publie Employees Pension
Law Commission and the Chairmen of the three retirement
systems covered, and tour members appointed by the Govemor
with the approval of the Senate, |

The board elected appointee Henry L. Pitts as
Chairman, and pursuant to Section 22A~110 appointed you
'as ntrecgor. Under Section 22A~111 Arthur Young and Company
was appointed as accounting advisor for the Board.

Though P.A. 76-1829 created a new board it must
be recognized not as a new law but as an amendment to
an existing statute-Chapter 108 1/2, the Pension Code.
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In X _Motox I Co. va. Barrett, 20 Xll. 24, 395 our
Supreme Court at page 399 said;
*nortions of old law which are repeated
in an amending act are regarded as a
continuation of existing lew rather than
the enactment of new law on the subject.®
' To ascertain the powers and authority of the I.8.B.I.
it is necessary to determine the intention of the General
Assenbly as shown by the 1969 enactments.

- P.A. 76-1829 mmly mnd@d the Pension Code
by transferring to the 1.S.8.I. certain management and
ifxvestment powers which had previously been vested by
Chapter 108 1/2 in the boards of trustees of the three
mtth systems., The administrative and investment
powers of the three boaxds ﬁa:e covered in Section 2-127
and 2-135 for the General Assembly System, Sections 14-172
and 14-179 fér the State Employee's mtiremént System
and Sections 18-135 and 18-141 for the Judge's Retirement
Systen.

Two sets of amendments were made in 1969 to
each of these articles. P,A. 76-741 passed May 6, 1969
and approved August 15, 1969 amended four sections of
the General Assenbly Rétizemt syateni :lncludi.n;i‘:he in-
vestment powers in Section 2-135, P.A. 76-743 pessed
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May 27, 1969 and approved August 15, 1969 amended six
sections of the Judge's Retirement System, ineluding the
investment powers in Sectien 18-141., P.A. 76~747 and
748 passed June 21, 1969 and approved August 15, 1969
amended certain sections of the State Euwployee's Retire-
ment System, though the J.‘uveat:mnt’ POWErs were not men-
tioned.

Subgequently, P.A. 76-1829 passed June 21, 1969
and approved October 10, 1969 amended the Illinois Pension
Code by removing all investment and securities management
authority from the boards of the three systems and vesting
thoaé powers in the new board, I.s.ﬁ.l. which was created
by a2dding Article 22A, No other powers of the three béatds
were affected in any way, and the three ehaiman were to
be ex-officio mmbam of the 1.5.8.I1.

P.A, ,76-16&9 recites it is to amend Sections
2-1315, 2-145, 2-147, 14-179, 14—135. 14-191, 18-141, 18-153
and 18-154 and to add Article 22A to the Illinois Pemsion
Code. Sections 2-135, 14-179,and 1&141 mmé the inv@st-
ment powere of the old boards and the other .fs'ix sections
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covered necessary changes in the duties of the Btate
reasurer and the Stats Auditor resulting from the trans-
fer of the investment auwthority to the I.8.B.I.

As to Sections 2-135, 14-179 and 18-141 the
Act repeated the same investument powers as had appeared
in the 1967 statute or in the May enactments by P.A. 76-741
and P.A. 745 mentioned above. To each section was added
"As soon as possible and practicable following the effective
date of this amendatory Act and, in any event, prior to
July 1, 1970, tha board of trustees shall transfer to
the Illinois State board of Investment, created by this
Act, for mansgement and administration, all inws‘mehts
owned by the system of every kind and chaxacter. Upon
the mlétion of such transfer the authority of the board
of trustees to meke investments chall texminate., There-
after all im:«as’mants. of the reserves of this system shall
be made by such Illinois St#té Board of mvesimant. in
accordance with the prméisims of Article 22A of this
Code. ®

The amendments to the three sections relating

to the State Treasurer stated he should hold such securities
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so transferred "subject to the order and dixection".of
the I.S.B.I. The State Auditor was to honor vouchers
“approved hy»the dixécto: of the Illinois State Board
of Investment in accordance with the order and divection
of said board.® | |

As a successor by amendment to the powers of the
three old boards, the I.S.B.I. necessarily had all invest- -
- ment autho:ity previauxly‘vasteﬁ-in‘thoae boards plus
~such additional povers as wore expressly oriimpliedly
granted by P.A, 76-1829., It is evident the General Assembly
intended to give the I.S.B.X. much broader and more flex-
ible powers thén those held by the old boards.

As noted above, the sections amended raquixad
transfer of all investments to the I.S.B.I for “manage-~
ment and control® and provided both the State Treasurer
and State Auditor were to ﬁﬁliaw the "order and direction"
of the naew board on investments.

The new Article 22A in Section 101 stated the
I.S.B.X was created "with authority to manage, invest and

reinvest” all reserves and securities of the three systems.
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Section 22A 106 provides:

“'Manage's To invest, reinvest, exchange
and to perform all investment functions
with regard to reserves, funds, assots,
securities and moneys which the board

is authorized to invest, and to preserve
and protect such regerves, funds, assets,
securities and moneys, including, but

not limited to, authority to vote any
stocks, bonds or other securities and

to give general or special proxies or powers
of attormey with or without power of sub-
stitution. This term shall not include

any functions, duties and respomsibilities
incident to the operation and administration
of pension funds other than that of invest-
ments.”

Section 22A 111 states "The board shall manage
the investments of anypenaion fund for the purpose of
cbtaining a total return on investments for the long term.”

To permit the new board to carxy out these vir-
tually \mlimitéﬁ powers, the General Assembly in Article
22A removed a number of mstri_.ctim‘n which had formerly
limited the investment powers of the old boards. The
investment sections of each of the old boards provided
*all invesmnts shall be clearly marked to indicate owner-
ship by the system and to the extent possible shall be
regigtered in the name of the board."” (Sections 2-135,




Honorable Carl F. Faust, Jr. - 8 -

14-179 and 18-141) Section 22A 112, sub-paragraph 10
instead providesz *"All investments shall be clearly marked
to indlcata_wnershié by tfse system”. As lmg as the
investments are marked to .show which sya@ is owmer,
there is no restriction on the I.8.B.I. as to the name
in which theymay be carried.

The old language on registration of names, of
course, appaam in thﬁ amending part of P.A. 76-1829 Sacau!se
‘the sections to be repaéled were necessarily m‘et:. aut. in
~ full. Even if the 0ld provieion had not been expressly
répealed the old langusge has such a total and mani.fest:
repugnanee to the language subsequently adopt.ed in Article
221\ that the old language cannot stand. (m; ex re
vs. Southem Ry. Co., 17 Ill. 24 S50, 557.)

| Besides deleting the eaﬂ.iex express require~
ment on reglatration, the General Assembly has broadly
increased the investment powers of the I.8.B.I. Before
anendment, each Article provided "Tﬁe asgests of the system
shallbé invested an one fund.* (Sections 2-153, 14-19%96,
18-160) Article 22a in Section 114(1) states the I.5.B.X
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"may, for investment purposes, commingle all or a part
' of the invested assets of one Or more pansion funds under
its jurisdiction and authority." To mske cominqlmg ,
po‘iséli.ble., it was of course necessary to remove any regquire-
ment of registration. _‘
The investment authority of the 1.8.B.I, is
far greater than that granted any of the three systems
under the repealed sections. sec_.v 22A 112 requires three
printed pages in the Session Laws to list the various
categories in which investments can now be made,
Section 22A 113 provides that prior to July 1,
1970, the trustees of the three systemsg
"essshall tranasfer to this board for
management and investment all of their
securities or for which commitments

have been made, and all funds, assets
or mohays representing pexmanent or
temporary investmants, or case reserves
maintained for the purpose of obtaining
income therecon. This transfer shall

be receipted for in detail by the Chair-
man and director cf the board.

The securitien. funds and other
asseta 230 transferred to the Illinois Stats
Board of Investment shall be placed in
the custody of the State PTreasurer who
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ehall serve as official custodian of
the board, provide adequate pafe deposit
facilities therefor and hold all such
seourities, funde and other assots
subject to the order of the board,"
msmt to this mandatory pruv:ui.on the State
mmuamr sc¢espted the aocuxzuus and fmﬂa and enterxed
i.nto a emtmt with the Pirst natienal Bank of ‘ticm
to be custodian of sald assets of ﬂmthm funds md |
to provide mqmta safe deposit tacuitzas tlwro!or
"me St:ate Treasurer aamd the cuswul expense,
had been the practice oz t;ha sute Troasuray to make similqr
custodial arrangements with banks as to each of the three
funds, thoag‘h thai: action was not specifically authori.zed
in the ea:uer statutes.
The General Assembly expressed its ipptwal
of such arrangements in Saection 22A 111 which stated the
X.8.B.X. could make such custodial arrangements with national
or state banks in Illinois.
Section 22A 110 provides:
“The board may adopt such rules and
regulations (not inconsistent with this
Article) as in its judgment are desirable
to implement and properly administer this

Article. A copy thereof shall be fned
with the Secretary of State.
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swctinm grantmg somewhat similarx ganaral pewara
C to estabnsh rnlea and mqulatimx ware included in each
.of ehe othet aystm. bnt at course,; not limited aoiely
to securities mmagamant and &nvestmnt mmrity. (Sen
Seccm 2-143, 1&-176.&::6 13-150) .

| xe is my eonumaion that the’ nmmeeuparumxahip
ar:anqamt ana safegun:da deactibed Ln the attaehmants

to your letter is within the ) aned authority qrmted

- the I.S.B.I. in P.A. 76-1829. | |

In mwhing ‘my cona¢lusion, I hava taken ehe 201--

| lowing msiﬂemtm into account., m gi.ving effect to

the tnmum of t.h@ 'leqisiatum; the Illinois Supreme

Couxt has found it pzape: to mﬂ.der the oeau:l.on and
necessity for the Law L. & N.R, Co. vs, Industrial Board,
1918, 282 Iil. 136y The People vs. Fox, 1915, 269 11.

300, Also, the Supreme Court has gi.&m?h Wﬁa not only

to language used in a particular statute, but also to reasons
motivating its enac ‘
Moyer vs. Board ¢

sent and the purpose to be accomplished.

1945, 391 Ill, 156,




The clear and comvincing language of Paragraph
'22A 106, in granting to the Illinois state Board of Invest-
ment the power to “pexform all investment functions with
regard to reserves, funds, assets, securities and moneys®
gives rise to the conclusion that the Genoral Assembly |
intended the Illinois State Board of Investment to have
all such necessary powers to implement the grant of this
authority. wWithout the necessary powers to implement
its purpose, the Illinois General Assembly's intentien
 would be frustrated.

-  Purther, I have also looked at contemporary

circumstances in the securities market place. Courts,
i.n seeking to arrive at intentions of legislatures with
regard to legislation, mm«x it proper to look !nf. @3t
isting circumstances and contemporary conditions. First
National Bank vs. Wedron Silica Co,, 1933, 3351 Ill. 560;
m VS, MMW- 1919, 289 I11. 126,
. T have, therefors, teken official notice of eize majority
of the tr?nafer aéents of listed and" mlistéd catpo:atiana.
In nmma circumstances, transfer agents require the
execution of stock powers by each and every one of the meme
bexs of boar&snai.muar to the I.2.8.1. To call wpon all
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members of that board on each and every ocaasidn where

a common stock was boughi ox ‘néi‘_ld to execute stock powers
would seriously impair and frustrate the purpose of the
‘enabling legislation. Stocks could not be bought and
‘sold quickly, and delivery would sometimes be held up for
a period of 30 to 60 days depanding upon the individual
requirements of each transfer agent. The I.S8.B.X. would
be seriously handicapped in trading egquity securities.

It could not be done, and thus the intention of the General
Assenbly would be thwarted. Rowever, these cixcumstahcea
are remedied by the use of a nominee. 'ﬁyusmaammee.
the 1.S.B.I. i.a enzbled to have the full faith and credit |
of a large financial instituticn to guarantee good title
of éach_ of its securities, and obviates the necessity of
the.;exacutim of many stock powers by its members. The
use of a nominee would thus put the I.8.B.I. on equal
footing with other high volume trading investors who 1like-
wise call upon the full faith ecredit or f£inancial institu-
tions to guarantee good title as a nminae.
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I do not see any inconsistency or conflict be-

_, tween the §M£sim (Paragraph 22A 112) requiring that

.ali investments be clearly marked to indicate ownership

by the parts.cular pension fund snd the provision (Paragraph
22A 114) authorizing the ﬁmd. for investment purposes,

to commingle the invested assets of tha pension funds.

The language of these two provisienz is clear and unambiguous
Aud each provigsion must be given full force and effect.
Requirement that all investments must be clearly marked to
indicate mersh.tp by the parti.cular pensi.m £\md does not
proh:l.bit or mean an iavaatmt cannot be made by using more

_ than one penaion f\md. That provision which requires the
mvestmenta to be clearly marked to indicate mrship -of
the system re.lates to the bodd:eeping records of the I. S.B.I.
sinee the statute axpmaaly authorizeﬂ cmingling. it is
cmcluded that the Boara ia authm:ized to cemingle the asaets
for investmnt purpoaes 1n aceordanea with and in compliance
wit,h_ these two provisions in t.he- Illinois Pension Ccde,

Very truly yours,

ATTORNEY GENERAL




